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MARIN COUNTY
CLERK

May 6, 2026
VIA E-MAIL cdd@sausalito.gov cc. cityclerk@sausalito.gov

City of Sausalito Community Development Department

City of Sausalito

c/o Community Development Director/Assistant City Manager (bphipps@sausalito.gov
cdd@sausalito.gov)

420 Litho St

Sausalito, CA 94965

Re: 215 Sausalito Boulevard, Sausalito, California — SB 35 Housing
Development — Notice of Improper Course of Conduct Under Gov. Code 8§

65589.5(h)(6)(E)
Dear Community Development Department:

Long Water Trust (“Owner”) and Christopher Sullivan (“Applicant”) provide this
formal notice concerning the proposed SB 35 housing development at 215 Sausalito
Boulevard in the City of Sausalito (variously the “Project”, or the “Development”). One
unit, Unit 2, has been designated as the affordable unit & the applicant committed to
record a deed. This notice is given pursuant to Government Code section 65589.5(h)(6)(E).
As reflected in Exhibit A, the City’s handling of the Project has involved a course of conduct
undertaken for an improper purpose in violation of Senate Bill (“SB”) 35 and the Housing
Accountability Act (Gov. Code, § 65589.5 et seq.) (“HAA”). If the City does not cease that
conduct, its continuation will constitute a further violation of the HAA. The Project is also
entitled to the protections afforded by Government Code section 65589.5(d)(5).
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The Processing Conduct Challenged by This Notice

Exhibit A identifies the specific 38 acts, and positions at issue. Exhibits B through K
provide supporting statements from California Attorney General, California Housing and
Community Development, and precedent. Taken together, the City’s unsupported
demands, shifting positions, and inconsistent directives amount to disapproval for
purposes of the HAA and improperly interfere with the ministerial processing required for
an SB 35 project. (Gov. Code, §65589.5, subd. (h)(6){E){i); Gov. Code, § 65913.4, subd.

(e)(1)(C).)

This notice is directed not to an isolated comment or single request, but to the
broader pattern of improper processing conduct described in Exhibit A, explained and
clarified in the supporting Exhibits, the specific conduct referenced, and the city’s
repeated failure to issue an approval letter for the development. Unless that conductis
stopped and corrected, the City will remain in violation of the HAA. (Gov. Code, § 65589.5,
subd. (h){6)(E)}{(v).)

The applicant is entitled to an approval and approval letter forthwith, inter alia, by each and
all of:

1. When the development vested it was subject to the Builder’s Remedy as the city had an
adopted Housing Element but did not have a certified Housing Element at that time

2. The development complies with the General Plan, and the General plan and zoning
standards are internally conflictive. The developmentis consistent with the standards set
forth in the general ptan. The development is thus deemed consistent with the objective
zoning standards. (SB 35)

3. The city — by its own statement (HBR-74) - does not have any objective standards to
apply to the streamlined development at the vesting date. Thus —there is nothing for the
development to comply with

4. The standards that the city recites are not objective. Because they depend on the
exercise of discretion. (Attorney General’s letter)



5. The city did not respond in accordance with (c)(1)(c) and thus - in accordance with (c)(2)
-the development is deemed to satisfy all objective planning standards by operation of
law, irrespective of any factual position. This clause is described by a court as ‘the
specific procedure at the heart of statute that effectuates its purpose’, and to ignore it
‘would do violence to its very language and purpose’, the court deeming that development
thus satisfied the standards — by operation of law.

6. The development benefits from the “baby Builder’s Remedy” - it is listed in the city’s
Housing Element as being housing for moderate income persons and consistent with the
Housing Element density - it cannot be denied irrespective of the zoning ordinance

7. Each and every one of the prior submittals is deemed consistent with all objective
planning standards for the same reasons - a constellation of ‘deemed to satisfy all
objective planning standards’.

For each and all of 6 reasons the city had an obligation to carry out its ministerial duty to
process and approve the development. It must now do so. Even ifin the highly unlikely
event - hypothetically - one (etc.) of the reasons fails, there are 5 independent and
separate reasons that the city must still issue a written approval. The city simply has no
plausible, actual or possible defenses.

Even if the city had objective standards applicable to the development (which it has
told us it does not) it could not apply them as the development has already been
deemed consistent by operation of law. Even if the city did respond timely to the
resubmittal - it has no objective standards to apply and thus the development
satisfies all standards. And even if the city did both have objective standards and
provided a timely letter advising which of those standards apply (it has not and did
not) it would not stop the development because the development has the benefit of
the builder’s remedy and the baby builder’s remedy.

There are rumors that certain city members believe that the state housing laws are difficult
to enforce because they are new - but the city should disenchant itself of that notion -
because Ruegg & Ellsworth v City of Berkeley, 40 Main St Offices v City of Los Altos, and
CARLA v City of San Mateo (among others) clearly show otherwise. And the Attorney
General has already given counsel on the pertinent subjects here to the city’s litigation firm
Best and Best (attached) - the city doesn’t need to inappropriately use our taxpayers’
funds to decide that matter a second time.



The applicant can readily select a court {(and fact decider) of competent jurisdiction -do
not labor under any misconception about that — and, at the city’s considerable expense for
both the city and the applicant’s attorney’s costs and fees.

We are entirely sure that the city has way better subjects (and subjects way more
important to the city) to be spending meaningful time on, than to attempt to block a
compliant residential development application of 3,521 sq ft.

T i i n r ter f
Obligations Triggered by Receipt of This Notice

Receipt of this notice triggers immediate statutory duties. The City must satisfy
those duties while continuing to process the Project; neither this notice, nor any
Statute authorizes the city to stop, or defer SB 35 processing. (Gov. Code, §
65913.4, subd. (c)(1)(C), (c)(2))

e Within five working days after receiving this notice (i.e., by May 13, 2026), the City
shall post the notice in full on its internet website, furnish a copy to any person who
has requested notice under subdivision (f) of Section 21167 of the Public Resources
Code, and file the notice with the county clerk of each county in which the Projectis
located. (Gov. Code, § 65589.5, subd. (h)(6)(E)(ii).). The notice comprises 195 pages
and the notice must be posted. THUS - all 195 pages - of the notice must be
posted - both on the city’s website, and, on the county’s website (and furnished to
any person who has requested notice). In the event that the city does not post all
the pages of the one notice, or not provide the notice with all pages to the County
for it to post the notice, the city will not have satisfied the requirements of the
Housing Accountability Act.

e Then, within between 60 days and no later than 90 days after receipt of this notice
(i.e., between July 6, 2026 and August 4, 2026) after considering all objections,
comments, evidence, and concerns relating to the Project or this notice, must
either issue a written statement that it will immediately stop the challenged
conduct or adopt written findings that both (1) articulate an objective basis for each
of the individual 38 acts of challenged conduct, separately & why for each act the
challenged course of conduct is necessary and (ll) specify with clarity what the
applicant must submit or supplement so the City can make a final determination
regarding the next necessary approval or [if applicable] set the next hearing date.
[These references to further documentation and to a hearing concern discretionary



processing, with projects in front of a commission, so are not directly applicable
here, for this SB 35 Project]. (Gov. Code, § 65589.5, subds. (h)(6)(E){iii)~(iv).)

* * *

We expect the city to comply promptly with these statutory duties. The city is further
reminded that an improper disapproval of the Project under the HAA may subjectittoa
minimum fine of $10,000 per unit in the housing development and, depending on the facts,
a minimum fine of $50,000 per unit if a court finds bad faith. (Gov. Code, § 65589.5, subds.
(K)(1)(A)D), (K)(1)(B), ().) Applicant is entitled to recover attorneys’ fees and costs. (Gov.
Code, § 65589.5, subd. (k}{(1)(A)(ii); Gov. Code, §65914.2, subd. (b)(1).)

The applicant & owner reserve all rights.
~oR
s B M}A/V‘
b\xphs’t‘”. J\ "

Christopher Sullivan
For Long Water Trust
longwatertrust@gmail.com
Telephone:- {415) 754-8009

Exhibits:
A. Challenged Course of Conduct Table
B. City states it has no objective standards
C. City staff state it does have objective standards
D. Consistency review must be timely in each and every instance regardless
E. City cannot require information that does not go to a reasonable person assessing

compliance with the objective standards

City can only apply standards consistent with meeting its RHNA allocation

HCD requires city to remove these discretionary determinations

Attorney General confirms that a standard that relies on the exercise of discretion

cannot be used. City has an absolute requirement to timely document any

inconsistencies

.  Housing Elements are in force only after HCD certifies them

J.  Timely consistency letter is “the specific procedure is the heart of the Statute that
effectuates its purpose”

K. There is no such thing as “sufficiently objective”. Only standards that are
consistently applied across the jurisdiction can be used by the city.

Tom



HBR-74 City of Sausalito Housing Element May 2025:

“The City’s Design Review provisions are subjective in nature and
demonstrate preferences or characteristics for consideration while
allowing discretion and flexibility, and as such, cannot be enforced
through a streamlined, ministerial process. Consistent with existing
State law, objective standards are those that involve no personal or
subjective judgment by a public official and are uniformly verifiable
by reference to an external and uniform benchmark. Sausalito is in
the process of preparing Objective Design and Development
Standards (ODDS) to allow eligible projects to be permitted through
a streamlined, ministerial review”

As at May 2025, no Objective Design and Development Standards
(ODDS) existed “to allow eligible projects to be permitted through a
streamlined, ministerial review” (such is the review applicable here)
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EXHIBIT B

City of Sausalito Housing Element May
2025

City confirms it has no objective
standards butis in the process of
addressing that & preparing them



TERE

6TH CYCLE HOUSING ELEMENT BACKGROUND REPORT

that may constitute a household. With implementation of Program 16, the City's definition of
household will therefore not be a constraint to housing for persons with disabilities.

Streamlined Review and Objective Design Standards

California legislation has been adopted to address the housing shortage within the State, requiring
a streamlined, ministerial process for specific residential developments. SB 35 (Government Code
Section 65913.4), which went into effect on January 1, 2018, was part of a comprehensive package
aimed at addressing the State’s housing shortage and high costs. SB 35 requires the availability of a
streamlined, ministerial approval process for developments located in jurisdictions that have not
yet made sufficient progress towards their required allocation of the regional housing need. For a
project to be eligible for streamlining pursuant to SB 35 it must:

o Contain at least two multi-family units;

» Be located on an eligible site in an urbanized area or urban cluster;

o Comply with residential or mixed use General Plan and Zoning provisions;

* Provide a specified level of affordability; and

e Comply with other requirements, such as locational and/or demolition restrictions.

A streamlined, ministerial review per State legislation requires projects to be reviewed against
existing objective standards, rather than through a discretionary entitlement process, in specified
timeframes. Residential development that is a permitted use by right is not required to go through
a discretionary process. However, there is potential for mixed use projects to be eligible for the
streamlining provisions of SB 35 that require a degree of discretionary review under current zoning
requirements, such as a CUP for certain mixed use projects in the CR, CC, and CN zoning districts or
project’s requiring Design Review. The City's Design Review provisions are subjective in nature and
demonstrate preferences or characteristics for consideration while allowing discretion and
flexibility, and as such, cannot be enforced through a streamlined, ministerial process. Consistent
with existi'rE-State law, objective standards are those that involve no personal or subjective
judgment by a public official and are uniformly verifiable by reference to an external and uniform
benchmark.

Sausalito is in the process of preparing Objective Design and Development Standards (ODDS) to
allow elig_gib!e projects to be permitted through a streamlined, ministerial review. A streamlined,
ministerial review removes multiple constraints to residential development including financial, time,
and environmental constraints. Program 16 (Zoning Code Amendments - Housing Constraints
Program) in the Housing Plan provides for revisions to the Zoning Ordinance to identify a
streamlined, ministerial approval process and adoption of the ODDS for eligible projects per
Government Code Section 65913.4. Program 19 specifies that ODDS will be adopted to address
multi-unit residential, mixed use, and single family residential projects to ensure consistent and
objective review of residential development.

It is noted that until the ODDS are adopted, projects may submit an application for streamlined by-
right review under State law and the only standards that the City may apply to such projects are

Revised Draft May 5, 2025 | HBR-74



EXHIBIT C

City staff contradicting all other
statements, representing it does have
objective standards — blocks the
application - but every other member of
the city states it doesn’t have objective
standards
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Subject: RE: 215 Sausalito Blvd - Notice of Incomplete Application

From: Matthew Mandich <mmandich@sausalito.gov>

Date: 12/12/23, 2:42 PM

To: Long Water Trust <longwatertrust@gmail.com>

CC: Brandon Phipps <bphipps@sausalito.gov>, Sergio Rudin <sergio.rudin@bbklaw.com>

Mr. Sullivan,

The City has longstanding objective development standards in its municipal code - e.g. height
limit, required setbacks, building coverage limits, floor area ratio limits, impervious surface limits
etc. These objective standards exist in the municipal code, have been identified and collated in
Resolution 6059, and have been communicated to you on numerous occasions and in several
formal letters.

We are awaiting a resubmission that complies with our objective development standards. Once
submitted it will be processed ministerially.

Very best,

Matthew Mandich

Associate City Planner

City of Sausalito | Community Development Department
420 Litho Street, Sausalito, CA 94965

CDD: 415-289-4100 |Direct: 415-289-4135




EXHIBITD

HCD technical assistance

Consistency review must timely in any
and every circumstance

Zoning data table provides the data
required a reasonable person to assess
consistency



STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY GAVIN NEWSOM, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500

Sacramento, CA 95833

(916) 263-2911 / FAX (916) 263-7453

www.hed.ca.gov

March 11, 2019

Daniel Golub, Associate
Holland & Knight LLP

50 California Street, Suite 2899
San Francisco, CA 94111

RE: City of Los Altos SB 35 Application Technical Assistance
Dear Daniel Golb:

This letter is in response to your March 6, 2019 request for technical assistance regarding
the requirements of Government Code § 65913.4 (SB 35, Chapter 366, Statutes of 2017)
also known as the “Streamlined Ministerial Approval Process”. The Department of Housing
and Community Development (HCD) is informed that Rhoades Planning Group submitted
an SB 35 application to the City of Los Altos on behalf of 40 Main Street Offices, LLC on
November 8, 2018 for a 15-unit project of which 10 percent of the units are affordable to
lower-income households.

SB 35 was part of a 15-bill housing package aimed at addressing the state’s housing
shortage and high housing costs. Specifically, it requires the availability of a Streamlined
Ministerial Approval Process for developments in localities that have not yet made
sufficient progress towards their allocation of the regional housing need. Government
Code § 65913.4(1) states it is the policy of the state that section 65913.4 be interpreted
and implemented in a manner to afford the fullest possible weight to the interest of, and
the approval and provision of, increased housing supply. Approval of projects such as
40 Main Street fulfill this legislative intent.

Pursuant to Government Code § 65913.4(j), HCD, among other things, is responsible for
reviewing, adopting, amending, and repealing guidelines to implement uniform standards
or criteria that supplement or clarify the terms, reference, or standards set forth under
Government Code § 65913.4. To that end, HCD released a series of Frequently Asked
Questions in 2018 to facilitate implementation of the law. On November 29, 2018, HCD
released guidelines pursuant to Government Code § 65913.4(j) which became effective
January 1, 2019.



Daniel Golub, Holland & Knight
Page 2

The following are HCD's responses to questions (in italics) posed in your March 6, 2019
request.

1)

2)

—> 3

In light of SB 35’s requirement that a locality provide “the development proponent
written documentation of which standard or standards the development conflicts with,
and an explanation for the reason or reasons the development conflicts with that
standard or standard,” Government Code § 65913.4(b)(1); see also Guidelines, §
301(a)(3), can a locality deny an SB 35 application by issuing a written statement
which claims that the project conflicts with an objective zoning standard, but does not
cite the section or sections of the zoning ordinance containing the standard that the
project supposedly violates?

No. Pursuant to Government Code § 65913.4(b)(1), if a local government determines
that a proposed development conflicts with any of the objective planning standards, it
must provide the development proponent written documentation of which standard or
standards the development conflicts with. This would include a specific reference to
what the specific objective standard is and a citation to where it can be found.
Without this citation, the specific standard is not verifiable and thus would not meet
the definition of objective standard pursuant to Government Code § 65913.4 (a)(5).

Can a locality deny a SB 35 application by stating, without citing any code section,
that a project does not provide “adequate access/egress to the proposed off-street
parking,” or by referring to notes written by staff members which state that effects on
parking spaces are not “acceptable” and that parking circulation is “inadequate”?

No. Pursuant to Government Code § 65913.4 (a)(5) “objective zoning standards,”
“objective subdivision standards,” and “objective design review standards” mean
standards that involve no personal or subjective judgment and are uniformly verifiable
by reference to an external and uniform benchmark or criterion available and
knowable by both the development applicant or proponent and the public official
before submittal. Terms like “adequate”, “acceptable”’, and “inadequate” imply a
subjective determination if they are not accompanied with reference to the specific
requirement not met.

If the locality does not provide any written communication to the applicant citing any
specific code section that the project violates within the applicable 60- or 90-day
timeline from the date the application is submitted, is the project deemed to satisfy
the objective standards?

Yes. Pursuant to Government Code § 65913.4(b)(2), if the local government fails to
provide the required documentation pursuant to Government Code § 65913.4(b)(1),
the development shall be deemed to satisfy the objective planning standards.



Daniel Golub, Holland & Knight
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—

—

4) Can a locality deny an SB 35 application on the grounds that the SB 35 application
did not include the application material that the locality requires for complete
discretionary Design Review and Use Permit applications?

No. Pursuant to Government Code § 65913.4 (a)(5) the only objective standards that
can apply to the project are those external and uniform benchmark or criterion
available and knowable by both the development applicant or proponent and the
public official before submittal. Discretionary design review would not apply.
Specifically, Government Code § 65913.4 (c) states design review or public oversight
shall be objective and be strictly focused on assessing compliance with criteria
required for streamlined projects. Design review or public oversight can not in any
way inhibit, chill, or preclude the streamlined ministerial approval process.

In addition, the Streamlined Ministerial Permit process is a ministerial process. The
requirement to apply for use permits, which are by definition discretionary, would also
not apply. As stated in the Department’'s FAQs, Government Code § 65913.4
specifically exempts developments from the conditional use permit process and they
must be approved through a streamlined, ministerial approval process if they satisfy
the objective planning standards. Pursuant to the Streamlined Ministerial Approval
Guidelines, the locality’s process and application requirements shall not in any way
inhibit, chill, or preclude the ministerial approval process, which must be strictly
focused on assessing compliance with the criteria required for streamlined projects.

HCD appreciates the opportunity to provide comments. If you have any questions,
please contact me at (916) 263-7425.

Sincerely,

Melinda Coy
Senior Policy Specialist



STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY.

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500

Sacramento, CA 95833

(916) 263-2911 / FAX (9186) 263-7453

www hed.ca.gov

January 7, 2020

Daniel Golub, Associate
Holland & Knight LLP

50 California Street, Suite 2899
San Francisco, CA 94111

RE: Streamlined Ministerial Approval Process (Government Code section
65913.4) Technical Assistance

Dear Daniel Golub:

This letter is in response to your December 17, 2019 and January 4, 2020 requests for
technical assistance regarding the requirements of Government Code § 65913.4 also
known as the “Streamlined Ministerial Approval Process” and the subsequent guidelines
effective January 1, 2019.

Government Code § 65913.4 requires the availability of a Streamlined Ministerial
Approval Process for developments in localities that have not yet made sufficient
progress toward their allocation of the regional housing need. Gov. Code § 65913.4(1)
states it is the policy of the state that section 65913.4 be interpreted and implemented in
a manner to afford the fullest possible weight to the interest of, and the approval and
provision of, increased housing supply. Approval of projects such as

40 Main Street fulfill this legislative intent.

Pursuant to Government Code § 65913.4(j), the California Department of Housing and
Community Development (HCD), among other things, is responsible for reviewing,
adopting, amending, and repealing guidelines to implement uniform standards or criteria
that supplement or clarify the terms, reference, or standards set forth under Gov. Code §
65913.4. To that end, on November 29, 2018, HCD released guidelines which became
effective January 1, 2019.

The following are HCD's responses to the questions (in italics) posed in your
December 17, 2018 letter and further clarified in your January 4 request.

Section 300(a) of the Guidelines states that “[a] local government that has been
designated as subject to the Streamlined Ministerial Approval Process by the
Department shall provide information, in a manner readily accessible to the general

~§ public, about the locality’s process for applying and receiving ministerial approval,
materials required for an application as defined in Section 102(b), and relevant objective
standards to be used to evaluate the application.”
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Section 102(b) in turn defines “Application” to “mean[] a submission containing such
information necessary for the locality to determine whether the development compiies
with the criteria outlined in Article 1V of these Guidelines. This may include a checklist or
other application documents generated by the local government pursuant to Section
300(a) that specifies in detail the information required to be included in an application,
provided that the information is only that required to determine compliance with objective
standards and criteria outlined in article 1V of these Guidelines.” Section 301(b)(1) also
states that “[a]n application submitted hereunder shall be reviewed by the agency
whether or not it contains all materials required by the agency for the proposed project,
and it is not a basis to deny the project if either: (A) The application contains sufficient
information for a reasonable person to determine whether the development is consistent,
compliant, or in conformity with the requisite objective standards (outlined in Article IV of
these Guidelines); or (B) The application contains all documents and other information
required by the local government as referenced in section 300(a) of these Guidelines.”

If a local government has not provided information to the general public about the

< “materials required for an application as defined in Section 102(b)” at the time a
development proponent submits a proposal for a streamlined ministerial approval, can
the local government lawfully refuse to grant the permit, by contending, without citing
any objective planning standards with which the development conflicts, that in the city’s

opinion the development proponent’s submission did not “containf] such information
S necessary for the locality to determine whether the development complies with the
criteria outlined in Article 1V of these Guidelines” or did not “contain(] sufficient

information for a reasonable person to determine whether the development is consistent,
compliant, or in conformity with the requisite objective standards”?

———-} No. As stated in section 300(a), the jurisdiction must provide information in a manner
readily accessible to the public, the objective standards and requiremenits for an
application. However, if a jurisdiction has failed to make that information readily
available, the jurisdiction is not excused from considering a Streamlined Approval
Process application. Absent specific information provided by the jurisdiction, pursuant to

* section 301(b), a jurisdiction is sti i i i i

ign and cannot
deny a project if icanon mnciu information demonstrating the project meets
the requirements of Gov. Code § 65913.4. The information contained in the application,
of course, must be sufficient for a reasonable person to determine whether the
development is consistent, compliant, or in conformity with objective standards.
Pursuant to section 301(b)}(2)(C), the jurisdiction must provide documentation of inconsistencies
with objective standards within the required 60 or 90 days of submission. If the local government

fails to grovide the required documentation determining consistency within these timeframes, the
develogment shall be deemed to satisﬂ the objective Elanning standards.
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Does anything in the Guidelines sections 102(b) or 301(b)(1) relieve a local government in this
situation of its statutory responsibility to identify, within 60 or 90 days of submission, specific
objective planning standards with which the development conflicts? Gov. Code § 656913.4(b).

The purpose of the guidelines is to implement, interpret, and make specific Gov. Code §
65913.4. Nothing in the quidelines relieves the jurisdiction of its obligation to follow state
law relating to the availability of the Streamiined Ministerial Process. rurthermore,
notﬁmg in the guiaeiines condition receipt of an application for the Streamlined
Ministerial Process on the jurisdiction posting its objective standards. Absent posting of
these standards, state law controls. Thus, as long as, the development application
contains information showing how the development meets the requirements of Gov.
Code § 65913.4 (e.g. an application includes a list of the standards and describes how
the development meets those standards) the jurisdiction has 60 to 90 days from

submission to evaluate the application pursuant to state law standards, provide the
developer with a written determination of consistency, and detail any inconsistencies.

HCD appreciates the opportunity to provide comments. If you have any questions,
please contact me at (916) 263-7425.

Sincerely,

M g

Melinda Coy
Senior Policy Specialist
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Letter from applicant to city addressing
that it requested information that is not
required for the reasonable person
determination standard



Long Water Trust

May 4, 2026

To: Community Development Department
City of Sausalito,
420 Litho St
Sausalito, CA 94965
Dear Community Development Department
li - i

We are in receipt of the City’s April 17, 2026 ‘notice of incomplete’ following our March 20,
2026 resubmittal under Government Code section 65913.4(c)(1)(C). That resubmittal
responded to the City’s June 3, 2025 communication. This letter addresses only the
completeness subject.

Our March 20, 2026 resubmittal was complete for SB 35 review. The items identified in the
April 17 letter were already provided, are not required under the applicable vested
submittal materials, not required under SB 35 for consistency review, or relate to later
permitting and implementation rather than SB 35 consistency, and are not required for a
reasonable person to determine whether the development meets the objective planning
standards.

Completeness under SB 35

Our March 20, 2026 resubmittal provided the substantial evidence needed for the City to
review the development for consistency under SB 35. The plans include the information
needed to review height, setbacks, lot coverage, floor area, floor area ratio, access, fire
access, impervious surface, lot size, metes and bounds, elevations, all other relevant
physical features of the proposed development, and all required zoning data (and



containing exactly the same level of detail as when the city had processed prior iterations
of the development under SB 35 for consistency with objective standards)

SB 35 changes the completeness question. The issue is not whether every itemon a
general discretionary planning checklist has been supplied. The issue is whether the
application contains the information needed for a reasonable person to determine
consistency with the applicable objective planning standards. And, materials that do not
directly pertain to that review, or that relate instead to later engineering, building, utility,
encroachment, or post-entitlement permits, are not ‘completeness’ items for a SB 35
resubmittal.

The city’s April 17, 2026 letter only identifies items that are either already in the City’s
possession, not required under the applicable vested materials, not required for SB 35
consistency review, and relevant only to later permit processing. Those items do not make
the March 20, 2026 resubmittal incomplete for purposes of SB 35 consistency and
inconsistency review.

The code references explaining this completeness framework are set out at the end of this
letter.

ADU

The City does not require a separate ADU application to process this SB 35 application. In
October 2023, the City processed this same SB 35 development, which included an ADU,
without requiring a separate ADU application. At that time, the City stated that it would not
process an ADU application because a primary use had not yet been established. No new
ordinance, published processing requirement, or applicable checklist requirement has
been identified that changes that completeness position for this vested application.

The city did notidentify any ordinance or published processing requirement, applicable to
this SB 35 submittal, that requires a separate ADU application as a completeness item.

‘Encroachment Agreement’

The City letter of April 17, 2026 states that a checkbox ‘encroachment agreement’ must be
checked. Forreasons outlined below, this is not required nor is it a ‘completeness’
requirement.

This development vested on February 15, 2023, with further resubmittals including on
December 5, 2024. The fees requested are not applicable - these new fees requested
were passed by ordinance much later - effective July 1, 2025, more than two years after
vesting. That data is readily ascertainable from the fee schedules of the city. (This is not
about the money - it is about process)



Further, the process for obtaining a permit for undertaking works in the public right of way is
laid out by the city in SMC 10.54, and 10.54.040 (& subject to the provisions of SB 35).
Upon approval - this results in an approval of the encroachment permit (not ‘Encroachment
Agreement’). This permitis a prerequisite (according to Sausalito code) for an
encroachment agreement. The term encroachment agreement is used extensively in
Sausalito municipal code to refer to café seating, signage in the public right of way
downtown & including similar preexisting uses & in similar circumstances. And for
construction related matters, after the issuance of the planning approval - per SMC
10.56.110 “Prior to any construction and improvement within public lands or rights-of-way,
an encroachment agreement must be issued by the Engineering Division on forms
furnished by the City Engineer”. The encroachment agreement is plainly a downstream
requirement beyond the planning permit - the submitted development includes all detail
required to review the driveway/street for a planning permit (or ‘encroachment permit’) - as
in fact it has done for the same driveway/street since November 2022.

Title Report

A title report has already been provided. And, the data per Sausalito checklist for title
report has been provided. Long Water Trust is the vestee, and the metes and bounds are
clearly described on multiple pages of the plans. Sausalito (itself) created this lot by
Resolution of the Planning Commission - and is more than familiar with its mapped
boundaries.

The form submitted in the applicant’s resubmittal on December 5, 2024 reads

“TITLE REPORT: verifying the description and vestees (not required if use is to be
conducted in existing structure and no structural changes are proposed, otherwise, this
report is required)”

But, Sausalito presented a new form in April 17, 2026 with new requirements — the new
form added verbiage regarding encumbrances and exceptions etc. which the city now cites
as being required for this resubmittal - but importantly this is not the form at February 15,
2023. ltis not possible to ascertain when this form came into existence - the form being
undated - but it is inapplicable to this development. Only forms (and such relevant parts of
a checklist, & further subject to the preemptive mandates of SB 35) that are in place at the
time of vesting are to be used.

Further, the city failed to identify the objective standards in the city code that necessitate
the provision of this data.



Survey

The checklist states that survey MAY be required. The applicant has provided a survey on
mutltiple occasions prior. Further, the city passed a Resolution creating this lot based on
the survey. It approved the tentative map based on the survey, and then approved a final
map based on survey, which was signed and sealed by the city engineer — based on the
survey.

Electrical undergrounding

The March 20, 2026 site plan states: “Electrical service undergrounded.” That supplies the
relevant planning-level information.

To the extent utility-company coordination, or utility construction plans are later required,
those are implementation materials. They are not completeness items for the SB 35
planning resubmittal.

Site drainage/Site plan

Site drainage is shown in the civil engineering materials already provided (though it was not
required). The applicant has submitted civil plans addressing drainage for this small site on
multiple occasions.

Walls and fences are clearly shown on the resubmitted site plan A1.1. Access is clearly
shown, There is no requirement for a construction management plan for a planning permit
review. Landscaping plans showing lighting have already been provided.

To the extent further drainage & construction management plans are required for
engineering, building, or construction review, those are later permit materials. They are not
missing ‘completeness’ items for the SB 35 resubmittal.

Elevations

A full set of elevations were (again) provided to the city in the resubmittal on March 20,
2026. There is no objective standard, & neither one thatis uniformly applied throughout
the city, that can be applied to the development that necessitates a height restriction from
‘centerline of street’ — and the city has simply applied subjective determinations for
setbacks project by project. There were two meetings held, including with the city
attorney, on this subject during which the applicant demonstrated this point clearly and
definitively (though the applicant had no burden to do so).

Grading plan



Grading plans are post entitlement requirements, and for permits issued by building
departments (not planning departments). And, the applicant has provided a grading plan
on multiple occasions, and since November 2022 in fact, and the grading plan has
remained very very substantively the same during that entire period.

Further, the city processed earlier plan sets with (only) the same comprehensive zoning
data items provided, from October 2023.

Establishment of city’s streamlined ministerial process requirements

Further, and of great significance in this matter, the city still lacks the streamlined
ministerial process & procedures guide for use by SB 35 applicants ~ despite its promises
to produce it that it made in January, 2023, and did not do so, and its most recent
commitment & promise in its 2" version of its Housing Element, at Page reference H-31“By
no later than December 2024, develop procedures to address the streamlining
requirements of SB 35 and similar state laws” which was also completely ignored by the
city. (ODDS published December 2025 are proposed development standards - not
procedures). The complete lack of these procedures is construed against the city, it
cannot benefit from its failure, and cannot rely on its own failure to act as a basis for
asserting incompleteness. As just one example - this set of procedures could have
documented what ADU application requirements actually are for an SB 35 permit. This
point is in addition to the separate completeness points raised by us above, each of which
independently clearly demonstrate the conclusion that the March 20, 2026 resubmittal
was complete for SB 35 consistency review.

The resubmittal, made on March 20, 2026 — under SB 35 - Government Code 65913.4 -
fulfilled all conditions for the city to be able to determine whether the development is
consistent with the objective planning standards. And - in any event - the development is
subject to the Housing Accountability Act provisions, as enumerated at Government Code
65589.5 (c) & (d).

For the reasons above, the March 20, 2026 resubmittal provided the information needed for
SB 35 consistency review. The items listed in the April 17, 2026 letter are not missing
completeness items. They are either already supplied, not required under the applicable
vested materials, not required under SB 35, or related to later permit processing.

UAALP‘“”, Jos
Chris Sullivan

For Long Water Trust

(415) 754-8009 longwaterirusi@gmail.com



Code references

Government Code 65913.4(f)(1):

“A local government shall not require any of the following prior to approving a development
that meets the requirements of this section: (1) Studies, information, or other materials
that do not pertain directly to determining whether the development is consistent with the
objective planning standards apptlicable to the development.”

Government Code 65913.4(f)(2):

“A local government shall not require any of the following prior to approving a development
that meets the requirements of this section: ... (2)(A) Compliance with any standards
necessary to receive a postentitiement permit.”

Because compliance with standards necessary to receive a postentitlement permit is not
required at this stage, those materials that do not directly pertain to determining whether
the development is consistent with objective planning standards for SB 35 consistency
review do not constitute incompleteness.

Government Code 65913.4(c)(3):

“For purposes of this section, a development is consistent with the objective planning
standards specified in subdivision (a) if there is substantial evidence that would allow a
reasonable person to conclude that the development is consistent with the objective
planning standards. The local government shall not determine that a development,
including an application for a modification under subdivision (h), is in conflict with the
objective planning standards on the basis that application materials are notincluded, if the
application contains substantial evidence that would allow a reasonable person to
conclude that the development is consistent with the objective planning standards.”

Government Code 65589.5(0)(1):

A housing development project is subject only to the ordinances, policies, and standards
adopted and in effect when the preliminary application was submitted.

Government Code 65589.5(o)(4):



“Ordinances, policies, and standards” includes general plan, zoning, design review
standards, subdivision standards, and any other rules, regulations, requirements, and
policies of a local agency, including those relating to development impact fees, capacity or
connection fees or charges, permit or processing fees, and other exactions.

Government Code 65913.4(d){1):

Design review must be objective and strictly focused on assessing compliance with criteria
required for streamlined projects, as well as any reasonable objective design standards
published and adopted by ordinance or resolution before submission of the development
application.



EXHIBIT F

HCD letter to Sausalito

Implement Program 19 for streamlined
processing

Can only apply standards consistent with
meeting jurisdictions share of RHNA



STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY GAVIN NEWSOM, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500

Sacramento, CA 95833

(916) 263-2911 / FAX (916) 263-7453

www.hed.ca.gov

April 5, 2024

Chris Zapata, City Manager
City of Sausalito

420 Lithho Street
Sausalito, CA 94965

Dear Chris Zapata:

RE: 6' Cycle Housing Element Program 19 (Objective Design and Development
Standards) — Letter of Inquiry and Technical Assistance

The California Department of Housing and Community Development (HCD) is writing to
inquire about the implementation of the City of Sausalito (City) 6" Cycle Housing
Element Program 19. As you are aware, the City adopted timelines for Program 19,
Bullet 1 and Bullet 4 implementation of streamlining procedures and Objective Design
and Development Standards (ODDS) by November 2023 and January 2024,
respectively. Noted in HCD's April 28, 2023 letter finding the City's housing element
substantially complied with State Housing Element Law’, the City must timely and
effectively implement all programs, including Program 19. HCD is aware that the City
has yet to adopt and implement this program.

HCD requests that the City provide a specific timeline for implementation of Program
19, Bullets 1 and 4 by Monday, May 6, 2024, along with the requested information
detailed under “Conclusion and Next Steps” below.

Housing Element and Program 19

The City’s Regional Housing Needs Allocation (RHNA) approach shown in the Housing
Element, Table 1 (RHNA Sites Strategy)?, indicates that Opportunity Sites are
anticipated to provide 647 units (71 percent) of the City’s total capacity to accommodate
new housing units in its 6" Cycle. To permit the capacities shown for the Opportunity
Sites, the City is required to amend its land use, density, and zoning development
standards. In addition, the City is required to address and remove governmental and
nongovernmental constraints to the maintenance, improvement, and development of
housing?®.

" Gov. Code, § 65580 et seq.

2 January 30, 2023. City of Sausalito Adopted 6™ Cycle Housing Element, p. 11.
hitps.//www.sausalito.gov/home/showpublisheddocument/32446/638188850327870000
3 Gov. Code § 65583, subd. (c)(3)
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As identified in the housing element, the lack of certainty in the permitting process as
well as subjective standards of review pose constraints to the development of housing
in the City. Accordingly, Housing Element Program 19 (Development Review
Procedures) commits the City to adopt ODDS that would accommodate the maximum
densities proposed to meet its RHNA and streamline the approval process for housing
developments.

o Bullet 1 of Program 19 outlines a plan to: (1) Develop streamlining procedures
for multifamily and mixed-use development projects that are required to be
allowed by-right under state law; and (2) Develop ODDS that include objective
findings for floor area ratio, unit size, height, setbacks, parking requirements, and
provide flexibility with the design of building types and units to accommodate
irregular lots and steep slopes. Bullet 1 was committed to be implemented no
later than November 2023.

¢ Bullet 4 of Program 19 commits the City to complete a review of the decision
timelines of all discretionary applications for a new residential unit or remodel of a
residential unit processed since 2015 within one year of housing element
adoption (January 2024), and to revise permit processing procedures within three
months (April 2024) if the decision timelines do not conform to the Permit
Streamlining Act (PSA). This task is to be facilitated by Bullet 3 of Program 19, in
which the City establishes a permit tracking database that includes application
timeline and workflow information.

ODDS and Potential Inconsistency with Housing Element Law and Housing Crisis
Act

On March 7, 2024, HCD advised the City in an email to Director Brandon Phipps that
the Housing Crisis Act (HCA) prohibits a local agency from enacting a development
policy, standard, or condition that would reduce residential development capacity
individually or cumulatively without concurrently increasing residential intensity
elsewhere (See Enclosure, email to Director Brandon Phipps).# In adoption of the
ODDS, the City must demonstrate that the resulting form-based code does not reduce a
site’s residential development capacity, including—but not limited to—reduced height,
density, floor area ratio, or lot coverage, nor create new or increased requirements for
open space, lot size, setbacks, or frontage. Subsequently on March 19, 2024, the City
Council received a presentation and provided direction to staff on the 152-page draft
Sausalito Municipal Code (SMC) Title 10A: Objective Design and Development
Standards.

HCD continues to have significant concerns about the City’s proposed ODDS, its ability
to facilitate and not constrain a development from achieving maximum allowable
density, and compliance with the HCA.

4 Gov. Code, § 66300, subd. (b)(1)(A).
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o Average Unit Size. The proposed zoning standards assume average unit sizes
of 600 square feet to “determine the minimum development standards necessary
to achieve the pre-determined unit counts from the adopted Housing Element”
and “achieve the adopted maximum unit counts for many of the parcels’
[emphasis added].5 Government Code section 65583.2, subdivision (c), requires
local governments to calculate the projected residential development capacity of
the sites identified in the housing element that can be realistically achieved.
Please be advised that by assuming an average unit size that is inconsistent with
typical local unit mix and unit sizes, the City’s proposed ODDS would result in a
constrained zoning envelope that does not achieve the realistic capacities
proposed in the City’s housing element, and thereby jeopardizes the City’s
housing element compliance. Furthermore, the City cannot assume that projects
will utilize State Density Bonus waivers and concessions; the underlying (base)
density must be appropriate to accommodate the RHNA.®

o Building Stories and Height Limits. At the City Council study session on
March 19, 2024, the City’s consultant presented slides on the necessary number
of stories to achieve the unit count for each Opportunity Site, as well as a
sampling of the relationship in other jurisdictions between zoned maximum
density and height limits.” Despite calculation using a minimal 600 square foot
average unit size, several of the housing element opportunity sites require up to
five stories to achieve the assumed unit capacity whereas the proposed
objective standards limit buildings to four stories on housing opportunity sites. In
addition, the table comparing maximum densities and height limits makes clear
that the City's proposed zoning is an outlier among neighboring jurisdictions.
Please be advised that, prior to adoption, the City would be required to
demonstrate the zoning appropriateness of pairing a maximum density of 70
units per acre with a height limit of 45 feet and 4 stories by providing information
gathered from recent residential projects, including affordable housing.

o View Preservation and Architectural Design Standards. While regulations for
view preservation and architectural design standards were not proposed in the
March 19, 2024 staff presentation, HCD is aware that the City Council requested
staff to further analyze and consider incorporation of these standards, including
considerations for reducing number of stories and requiring flat roofs. Please be
advised that the City would be required to demonstrate that the resulting view
preservation and architectural design standards do not reduce the intensity of
land use, including its height and floor area ratio.

5 March 19, 2024. Sausalito City Council Agenda ltem 5.A. Staff Report, p. 9. hitps://legistarweb-
production.s3.amazonaws.com/uploads/attachment/pdf/2503141/Staff Report.pdf

6 June 10, 2020. HCD Housing Element Sites Inventory Guidebook, p. 14.
https://www.hcd.ca.gov/community-development/housing-element/housing-element-
memos/docs/sites inventory_ memo_final06102020.pdf

7 March 19, 2024. Sausalito City Council Agenda ltem 5.A. Attachment 5 — Presentation, slides 25-
26. hitps://legistarweb-
production.s3.amazonaws.com/uploads/attachment/pdf/2503148/Attachment 5 - Presentation.pdf
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Under Housing Element Program 10 (Affordable Housing Development Assistance), the
City commits to establishing financial and regulatory incentives by July 2024. The
incentives include reduced development standards to accommodate maximum
permitted densities. Instead, the City’s proposed ODDS introduce new design standards
that limit building types, maximum building sizes and dimensions, and parking locations,
while also increasing the number of prescriptive requirements such as streetscape
frontage standards, pedestrian access paths, and eligibility for attached wing structures.

Implementing the ODDS and form-based code as currently proposed may constitute a
violation of the HCA, if the added regulations individually or cumulatively reduce residential
development capacity below what was otherwise applicable on January 1, 2018. In
addition, the cumulative application of these standards could constrain or inhibit a housing
development project from achieving maximum densities which would undermine the
purpose of Program 19 to address and remove governmental constraints.

ODDS and Housing Accountability Act

Under the Housing Accountability Act (HAA), a city may be able to deny a proposed
housing development project if the project does not meet objective development
standards. However, the City can only apply objective development standards
appropriate to, and consistent with, meeting the jurisdiction’s share of the RHNA.2 In
addition, the development standards, conditions, and policies shall be applied in a
manner to facilitate and accommodate development at the density permitted on the site
and proposed by the development.

As a result, in the future, if the City denies a project on the basis of the non-
conformance with objective development standards but those standards are found to
not facilitate the development of a project within the allowable densities or are
inconsistent with the City’s ability to meet the RHNA, then the City could violate the
HAA.

ODDS and Affirmatively Furthering Fair Housing (AFFH)

Jurisdictions in California have obligations to AFFH, including a duty to “overcome
patterns of segregation and foster inclusive communities free from barriers that restrict
access to opportunity base on protected characteristics.”® HCD has concerns about the
inconsistency between the City’s proposed ODDS and form-based code with the City’s
housing element AFFH commitments (Goal H-4) to promote equal housing for all
residents.

¢ Policy H-4.4 Female-Headed Households with Children and Large Family
Housing. The City has a policy to support families and single heads of
household with children by encouraging the development of larger rental and
ownership housing units for families with children. In order to conform with the
proposed minimal zoning envelope and produce the maximal units anticipated in

8 Gov. Code, § 65589.5, subd. (f),
% Gov. Code, § 8899.50, subd. (a)(1)
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the housing element, the City's proposed ODDS may actually discourage the
development of larger rental and ownership housing units.

e Program 22. Affirmatively Further Fair Housing. The City commits to
providing a range of housing types at prices suitable for lower-income
households. However, the proposed ODDS equate a smaller average unit size
with higher affordability, which assumes that lower-income households would
occupy smaller units. This rationale runs counter to the City's AFFH goals to offer
a range of affordable housing types.

Development Review Procedures and the Permit Streamlining Act (PSA)

As the City notes in its adopted housing element, the current design review process
includes subjective terminology and may constitute a constraint to development.°
Program 19, Bullet 1 includes development of streamlining procedures for multifamily
and mixed-use development projects that are required to be allowed by-right under
state law. HCD is concerned that the proposed SMC Section 10.A.07.020 Application
Procedures merely refers to administrative processes that are already in place in SMC
Title 10, Division IV (Permit Procedures) and Division V (Zoning Administration) ' and
does not create streamlining procedures for development projects that must be
approved ministerially or by-right.

In addition, Bullet 4 of Program 19 commits the City to complete a review of the decision
timelines of all discretionary applications for a new residential unit or remodel of a
residential unit processed since 2015 and to revise permit processing procedures if the
decision timelines do not conform to the PSA. HCD requests that the City provide an
update on the status of this program bullet. HCD notes that Program 10 also includes a
commitment by July 2024 for expedited processing of projects with 20 percent or more
of units affordable to very low- or low-income households or for special needs
households.

Consequences of Failure to Implement Program 19

HCD has enforcement authority over the HCA, AFFH, PSA, and State Housing Element
Law, among other state laws. HCD will consider any written response before taking
further action authorized by Government Code section 65585, subdivisions (i) or (j),
including issuance of written findings (Corrective Action Letter) and revocation of HCD's
finding of housing element compliance. Various consequences may apply if the City
does not have a housing element in compliance with State Housing Element Law,
including ineligibility or delay in receiving certain state funds, referral to the California
Office of the Attorney General, court-imposed financial penalties, the loss of local land
use authority to a court-appointed agent, and the application of the “builder’s remedy.”*2

10 January 30, 2023. City of Sausalito Adopted 6" Cycle Housing Element, p. 90.
" February 7, 2024. Sausalito City Council Agenda ltem 5.A. Attachment 1 — Draft ODDS (Title
10A), p. 129. hitps://legistarweb-
production.s3.amazonaws.com/uploads/attachment/pdf/2503143/Attachment 1 -

Draft ODDS _Title 10A _.pdf
2 Gov. Code, §§ 65585, subds. (j), (I)(1), (i), 65589.5, subd. (d)(5).
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Conclusion and Next Steps

The City has until May 6, 2024 to provide a written response to this Letter, including a
specific timeline with public hearing dates to implement Program 19, Bullet 1 and Builet 4.
For HCD to evaluate the proposed ODDS and recent processing procedure timelines, the
City’s written response must contain a list of all submitted housing project applications
containing a total of two or more units since January 1, 2015. Please include the following
information for each project on the list:

Project address(es) and assessor parcel number (APN),

Date of application submittal,

Date of project entitlement, if applicable,

Total number of housing units listed in project application,

Total number of accessory dwelling units, if applicable,

Percentage of affordable units proposed,

Tenure of proposed housing project (for-sale or for rent),

Proposed project density (units per acre),

Proposed average unit size (total gross square footage divided by total number
of units listed in project application), and

10. Proposed project maximum height (measured from grade to top of roof).

DLONDO D WN =

HCD looks forward to receiving your written response to this inquiry. If you have any
questions or would like to discuss the content of this letter, please contact Grace Wu at

Grace.Wu@hcd.ca.gov.

Sincerely,

Tl s

Melinda Coy

Proactive Housing Accountability Chief
Division of Housing Policy Development
ENCLOSURE

March 7, 2024. HCD email to Director Brandon Phipps.
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HCD communication to Sausalito

requiring it remove discretionary
determinations for standards. It did not.



From: Wy, Grace@HCD

To: Brandon Phipps

Ce: Cov, Melinda@HCD; Sergio Rudin; Matthew Mandich
Subject: Technical Assistance - 215 Sausalito (HAU 720)
Date: Thursday, March 7, 2024 9:23:00 AM

Dear Brandon Phipps,

The California Department of Housing and Community Development (HCD} Housing Accountability
Unit (HAU) received a reguest for technical assistance from Chris Sullivan of Long Water Trust
{Requestor) regarding the application of state streamlined ministerial approval law (Government
Code §§ 65913—65914.5) and Housing Element Law (Government Code §§ 65580—65589.11) for
the proposed housing project to be located at 215 Sausalito Blvd. (HAU Case No. 720). HCD staff met
with the Requestor on February 13, 2024, and with City staff on February 28, 2024. This email
provides technical assistance for the benefit of both the City of Sausalito (City) and the Requestor.

HCD understands the application proposes a development project containing two units and one
accessory dwelling unit (ADU) on a vacant lot. The project application was filed under state
streamlined ministerial approval law. One of the three proposed units is to be deed-restricted for a
moderate income household, although the precise unit is unspecified. On February 7, 2024, the
Reguestor reached out to HCD for technical assistance. On February 14, 2024, the City’s Planning
Commission conducted a design review hearing and denied the project on the sole basis that the
project did not meet all the City’s applicable objective standards.

Issue 1 — Objective Standards. The City’s zoning code contains objective standards, and the

proposed project does not comply with all applicable objective standards. However, the City
must ensure that any measurement or determination of an objective standard does not involve
personal or subjective judgement by a public official.

To be eligible for streamlined, ministerial approval under Government Code §§ 65913 — 65914.5, the
project must be consistent with objective zoning standards, objective subdivision standards, and
objective design review standards in effect at the time that the development is submitted to the
local government (Gov. Code, § 65913 .4, subd. (a){5).} In 2021, the City adopted Resolution 6059
and its Exhibit A, identifying pre-existing applicable objective design and development standards for
the review of qualifying streamlined and ministerial projects. The project at 215 Sausalito was
reviewed for consistency with applicable objective standards for R-2-2.5 zoning and found to be
inconsistent with the objective standards by exceeding lot coverage, impervious surface, height, and
floor area ratio, and is located within the minimum north side and rear setback area.

However, Exhibit A of Resolution 6059 fails to exclude a number of subsections within the Sausalito
Municipal Code (SMC) that may require discretionary interpretation for the basis of measuring and
determining objective standards. City staff confirmed that the proposed project did not involve any
encroachments, the only viable front property line was Sausalito Blvd., and height was verified solely
based on the applicant’s elevation plans so that no potentially discretionary interpretations were
applied to the project. Nevertheless, HCD advises that any discretionary approvals as they relate to
defining and measuring objective standards shall be explicitly excluded in Exhibit A, including:




o SMC 10.40.120(A}{1) Driveway Design — Design Review approval.

o SMC 10.56.030 Encroachment - Design Review approval.

o SMC 10.40.060(C)1}{c) Height Requirements (Sloped and Level Parcels, Uphill) - Design
Review approval.

e SMC 10.88.040 “Property Lines” - Community Development Director opinion.

e SMC 10.88.040 “Natural Grade” — May be compared with 1968 Photometric Maps.

Issue 2 — Public Oversight. A local jurisdiction may conduct design review by a board or
commission for a streamlined, ministerial application, but the review is strictly based on

objective criteria. Any action by a legislative body, including approval of a ministerial project, is
subject to the Brown Act and requires notice and opportunity for public comment {(Gov. Code, §§
54950 - 54963).

Senate Bill {SB) 423 amended Government Code Section 65913.4, subdivision (d){1) to remove the
phrase “public oversight” so that the paragraph now starts with: “Any design review of the
development may be conducted by the local government’s planning commission or any equivalent
board or commission responsible for design review. That design review shall be objective and be
strictly focused on assessing compliance with criteria required for streamlined projects, as well as any
reasonable objective design standards published and adopted by ordinance or resolution by a local
jurisdiction before submission of a development application, and shall be broadly applicable to
development within the jurisdiction.”

By removing the term “public oversight,” SB 423 prohibits any public meeting where there is no
action being taken on the project, such as a City Council study session or a public workshop. The
Sausalito planning commission may conduct design review based on objective criteria and, as a
legislative body, is subject to the Brown Act for noticing requirements and for providing opportunity
to hear public comment prior to taking action.

Issue 3 ~ Housing Element Implementation. The City has not met its timeline for Program 19,

Bullet 1 implementation of Objective Design and Development Standards (ODDS) for streamlined
projects. HCD advises that the City ensure that the ODDS does not result in net loss of residential
capacity or other infractions of the Housing Crisis Act of 2019 (HCA).

On April 28, 2023, HCD found the City’s housing element in substantial compliance with State
Housing Element Law. HCD based its compliance findings on, among other measures, a commitment
to implement Program 19 Development Review Procedures in accordance with Government Code
section 65583, subdivision (c). However, the City has failed to develop procedures for streamlined
approval and adopt ODDs for by-right multi-family residential and mixed use development by
November 2023 as indicated in its Housing Element.

HCD understands that the City has released a Draft Environmental Impact Report {Draft EIR)
according to CEQA requirements to evaluate the potential environmental impacts associated with
the implementation of several Housing Element Programs, including Program 19 and the proposed
ODDS as they apply to Housing Opportunity Sites Overlay districts. HCD will closely monitor future
actions and milestones.



Please be advised that the HCA prohibits a local agency from enacting a development policy,
standard, or condition that would reduce residential development capacity individually or
cumulatively without concurrently increasing residential intensity elsewhere. (Gov. Code, § 66300,
subd. (b)(1}(A).) In adoption of the ODDs, the City must demonstrate that the resulting form-based
code does not reduce a site’s residential development capacity, including—but not limited to—
reduced height, density, floor area ratio, or lot coverage, nor create new or increased requirements
for open space, ot size, setbacks, or frontage.

If you have questions or need additional information, please do not hesitate to contact me directly.

Sincerely,
Grace
cc: Sergio Rudin, City Attorney, City of Sausalito

Matthew Mandich, Assistant City Planner, City of Sausalito
Melinda Coy, Proactive Housing Accountability Chief, HCD

Grace Wu, AICP

Senior Housing Policy Specialist, Housing Policy Development Division
Housing and Community Development

2020 W. El Camino Avenue, Suite 500 | Sacramento, CA 95833

Email: grace. wu@hcd.ca.gov | Phone: {916) 292-2039

[ ———————————
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Letter from California Attorney General

A standard that is found by discretionary
determination is not a standard that can
be used in SB 35

Absolute requirement to document any
inconsistencies within 30/60 days.
CANNOT simply ask for more information

otherwise application deemed consistent
by law



ROB BONTA State of California
Attorney General DEPARTMENT OF JUSTICE

1300 I STREET, SUITE 125
P.O. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 445-9555

Telephone: (916) 210-7246
Facsimile: (916)327-2319

E-Mail: Matthew.Struhar@doj.ca.gov

March 16, 2023

Mayor Bobbie Singh-Allen
City of Elk Grove

8401 Laguna Palms Way

Elk Grove, CA 95758

(916) 691-2489
bsinghallen@elkgrovecity.org

RE: DISAPPROVAL OF OAK ROSE APARTMENTS

Dear Mayor Singh-Allen:

We write regarding the City Council of Elk Grove’s July 27, 2022 denial of the Oak Rose
Apartments (the Project), a proposed supportive housing project in the City’s Old Town Special
Planning Area (the OTSPA). The proposed project would have added 66 units of supportive
housing for lower-income households at risk of homelessness, in a jurisdiction in dire need of
low-income housing opportunities. The Council denied the Project on the basis that it did not
meet the city’s objective zoning standards and was therefore ineligible for Senate Bill (SB) 35
ministerial review.

In response to the City Council’s action, the California Department of Housing and
Community Development (HCD) issued a Notice of Violation finding the City in violation of SB
35 (section 65913.4 of the Government Code), the Housing Accountability Act (the HAA), the
Nondiscrimination in Land Use Law (Section 65008), the Affirmatively Furthering Fair Housing
Statute (the AFFH Statute), and the Housing Element Law. The City responded to HCD’s Notice
of Violation on November 10, 2022.

Our office has reviewed the Notice of Violation and the City’s November 10 response
letter (the Letter). We agree with HCD’s conclusion that the City’s denial of the Project violated
state law. We urge the City to reconsider and take prompt action to conform with state law.

L THE GROUND FLOOR USE RESTRICTION 1S NOT AN “OBJECTIVE STANDARD”
UNDER EITHER SB 35 OR THE HAA

SB 35 requires local governments to provide streamlined, ministerial (nondiscretionary)
approval of projects that are consistent with objective zoning standards. (Gov. Code, § 65913 .4,



